December 30, 1994

Sandra Roberts
P. O Box 11451
Hlo, H 96721- 1451

Dear Ms. Roberts:

Re: Woirkers' Conpensation Decisions Issued by the
Departnent of Labor and Industrial Relations

This is in response to your letter dated July 29, 1994
concerning your right to inspect and obtain a copy of a witten
deci sion and order issued by the Director of the State of
Hawai i 's Departnment of Labor and Industrial Relations ("DLIR")
after it conducted a hearing concerning the conpensability of a
particul ar workers' conpensation claim ("decision").

| SSUE PRESENTED

Whet her, under the UniformInformation Practices Act
(Modified), chapter 92F, Hawaii Revised Statutes ("U PA"), the
DLI R must make avail able for public inspection and copying a
witten decision setting forth the findings of fact, decision,
and order of the DLIR Director concerning the conpensability of a
wor kers' conpensation claim

BRI EF _ANSWER

Yes. For the reasons described bel ow, we believe that the
DLIR s decisions fall within the scope of section 92F- 12(a)(2),
Hawai i Revi sed Statutes, which requires that "[a]lny provision to
the contrary notw t hstandi ng,"” an agency nust make avail able for
public inspection and copying "[f]inal opinions, including
concurring and dissenting opinions, as well as orders made in the
adj udi cation of cases.” Haw. Rev. Stat. § 92F-12(a)(2)

(Supp. 1992). The U PA s legislative history nakes clear that
the U PA s exceptions to disclosure do not apply to the records
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listed in section 92F-12, Hawaii Revi sed St at utes.

Section 386-5, Hawaii Revised Statutes, provides that the
wor kers' conpensation system adm nistered by the DLIRis the
excl usi ve nmechani sm by whi ch an enpl oyee's cl ai m agai nst an
enpl oyer for a work-related injury can be determ ned. |n order
to issue a decision, the DLIR conducted a hearing on the matter
and follows the standards for workers' conpensation awards set
forth in chapter 846, Hawaii Revised Statutes, and rel ated
adm nistrative rules. Applying the analysis set forth in QP
Opinion Letter No. 90-40 (Dec. 31, 1990), we conclude that the
DLIR s decisions are "orders nmade in the adjudication of cases"
because they are "agency actions of particular applicability in
which the legal rights, duties, and privileges of specific
persons are determ ned based upon statutorily or admnistratively
defined standards.” OP Op. Ltr. No. 90-40 at 10 (Dec. 31,
1990) .

We al so believe that the DLIR s decisions are "orders" that
fall within the scope of section 92F-12(a)(2), Hawaii Revi sed
Statutes, regardless of the fact that the DLIR s hearings are not
contested case hearings governed by chapter 91, Hawaii Revised
Statutes. Furthernore, it is our opinion that the DLIR s
decisions are "final" on the departnental |evel although the
deci sions can be reviewed by the Labor and Industrial Relations
Appeal s Board on appeal. Consequently, section 92F-12(a)(2),
Hawai i Revi sed Statutes, requires that, upon request, the DLIR
make a decision available for public inspection and copying in
its entirety after twenty days fromthe tine that the decision is
mailed to the parties, which is when the workers' conpensation
case can no |l onger by reopened by the DLIR for further
consi derati on.

FACTS

When an enpl oyee clains to have suffered a "work injury,"” as
this termis defined in section 386-1, Hawaii Revised Stat utes,
t he enpl oyee nmust informthe enployer in witing. |In turn, the
enpl oyer, or the enployer's insurance carrier, is required to
report the injury to the DLIR on a WC-1 Formentitled "Enployer's
Report of Industrial Injury" ("WC1 Fornt).

| f the enployer denies liability for the alleged work injury

on the W&-1 Form or fails to file a W1 Formwith the DLIR, the
enpl oyee, or the enployee's famly nenber if the enpl oyee is
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deceased, may file with the DLIR a WC-5 Formentitled "Enpl oyee's
Claimfor Wrkers' Conpensation Benefits." The DLIR w |l conduct
a hearing when the enployer denies liability, or when there is
any other issue in dispute regarding the conpensability of the

al l eged work injury. Al t hough the DLIR holds nore than five

t housand wor kers' conpensation hearings each year, this nunber is
only a small percentage of the actual nunber of nore than fifty

t housand wor kers' conpensation cases annually reported to the
DLI R, nost of which are processed routinely and paid by the

enpl oyers' insurance carriers or fromthe DLIR s workers
conpensation fund for self-insured enployers.

The DLIR s hearing is not a contested case hearing that nust
conply with the requirenents for contested case hearings set
forth in chapter 91, Hawaii Revised Statutes. Salzman v. Aneron,
Case No. AB 93-708 (Labor and Industrial Relations Appeals Board,
Septenber 8, 1994) (finding that chapter 91, Hawaii Revi sed
Statutes, does not apply to the DLIR s hearings). Wthin sixty
days after the conclusion of a hearing, the DLIR issues a witten
decision setting forth the findings of fact, decision and order
of the DLIR s Director and signed by the DLIR s Wrkers
Conmpensation Adm nistrator on the Director's behalf ("decision").

Wthin twenty days after the DLIR nmails the decision to the
parties, either the enployer or enployee may appeal the DLIR s
decision by filing a witten notice wwth the Labor and I ndustri al
Rel ati ons Appeal s Board ("Appeals Board"). The hearing that the
Appeal s Board holds for an appeal of a DLIR decision is a
contested case hearing under chapter 91, Hawaii Revised Statutes.

The Appeal s Board publishes its appeal decisions in workers
conpensati on cases and publicly dissem nates them

In a workers' conpensation case, the DLIR may al so render
certain orders and decisions for which a hearing is not held, for
exanple, an order requiring the injured enployee to appear for a
medi cal exam nation by a physician selected by the enployer, or a
prelimnary decision about an enpl oyee's nedical stabilization,
which refers to the enpl oyee's physical state when further
i nprovenent is not reasonably expected fromcurative health care
or the passage of tinme. See sections 12-10-75 and 12-10-100,
Hawaii Adm nistrative Rules. However, this O P advisory opinion
only concerns those decisions issued by the DLIR denying clains
or ordering the paynent of benefits as a result of hearings held.

In order to prepare for an upcom ng hearing concerni ng your
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wor kers' conpensation claim you requested to inspect and copy a
DLI R deci sion in another specific workers' conpensation case
that, you believe, has simlar factual issues. Your request was
denied by the DLIR  Consequently, you requested an advisory
opinion fromthe OP on this matter. This opinionis limted to
addressing the issue of whether the DLIR s decisions nust be nade
avai l abl e for public inspection and copying under the U PA. The
OP wll be issuing a separate opinion regardi ng whether the U PA
requires other information about a workers' conpensation claimto
be made publicly accessible.

DI SCUSSI ON

The Ul PA declares that "[a]ll government records are open to
public inspection unless access is restricted or closed by |aw "

Haw. Rev. Stat. § 92F-11(a) (Supp. 1992). In addition to this
general rule of agency disclosure, the U PA in section 92F-12,
Hawai i Revised Statutes, also sets forth a list of records, or
categories of records, which nust be nade avail able for
i nspection as a matter of law. Section 92F-12, Hawaii Revi sed
Statutes, provides in pertinent part:

§92F-12 Disclosure required. (a) Any
provision to the contrary notw t hstandi ng,
each agency shall nmake available for public
i nspection and duplication during regul ar
busi ness hours:

(2) Final opinions, including
concurring and di ssenting opinions,
as well as orders made in the
adj udi cati on of cases;

Haw. Rev. Stat. § 92F-12(a)(2) (Supp. 1992).

As to the records listed in section 92F-12, Hawaii Revi sed
Statutes, the UPA s legislative history clarifies that the
U PA' s exceptions to public access, "such as for personal privacy
and for frustration of legitimte government function are
i napplicable.” See S. Conf. Conm Rep. No. 235, 14th Leg., 1988
Reg. Sess., Haw. S.J. 689, 690 (1988); H Conf. Comm Rep. No.
112-88, Haw. H.J. 817, 818 (1988). Thus, if the DLIR s deci sions
after hearings in workers' conpensation cases constitute "final
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opi nions" or "orders made in the adjudication of cases," such
deci sions nust be made avail able for public inspection under
section 92F-12(a)(2), Hawaii Revised Statutes, regardl ess of
whet her ot her governnment records pertaining to a workers
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conpensation case may be confidential under one or nore U PA
excepti ons.

An advisory opinion by the OP for the State Housi ng Fi nance
Devel opnent Corporation ("HFDC'), O P Opinion Letter No. 90-40
(Dec. 31, 1990), sets forth an extensive analysis of the nmeaning
of the term"order" that the Legislature may have intended in
section 92F-12(a)(2), Hawaii Revised Statutes. |In that opinion
letter, the O P concluded that a | ease rent arbitration award
i ssued by the HFDC is an "order" for purposes of section
92F-12(a)(2), Hawaii Revised Statutes, because "an arbitration
award is an agency action of particular applicability that
determ nes the legal rights, duties, and privileges of specific
persons.” OP Op. Ltr. No. 90-40 at 10. In reaching this
conclusion, the OP also relied upon the fact that the HFDC or
its designee "is acting in a relatively formal proceeding 'in
which its decision is rendered upon a consideration of
statutorily or admnistratively defined standards."'" Id.

In OP Opinion Letter No. 90-40, the O P al so opined that
for purposes of section 92F-12(a)(2), Hawaii Revised Statutes,
"orders made in the adjudication of cases" are not limted to
decisions resulting fromcontested case hearings that conply with
chapter 91, Hawaii Revised Statutes. This conclusion was based
upon an exam nation of federal court decisions interpreting
section 552(a)(2)(A) of the federal Freedom of Infornmation Act
("FOA"), which requires federal agencies to publish "fina
opi ni ons, including concurring and dissenting opinions, as well
as orders nade in the adjudication of cases."” 5 US C
§ 552(a)(2)(A) (1985). The |l anguage of this FO A provision is
identical to the U PA s section 92F-12(a)(2), Hawaii Revi sed
Statutes.' See O P Qp. Ltr. No. 90-40 (Dec. 31, 1990).7

't is a cardinal rule of statutory construction that
statutes that are in pari materia, or upon the sane subject
matter, should be construed together, as an aid to arriving at
t he nmeani ng of the statute under consideration. Haw. Rev. Stat.

§ 1-16 (1985); see O P Op. Ltr. No. 90-40 at 6 (Dec. 31, 1990).

’Section 92F-12(a)(2), Hawaii Revised Statutes, was adopted
inits entirety fromsection 2-101 of the UniformInformation
Practices Code ("Mdel Code") drafted and approved in 1980 by the
Nat i onal Conference of Comm ssioners on Uniform State Laws. The
U PA s legislative history directs those construing its
provisions to consult the Mddel Code's commentary, where
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Under Hawaii's Workers' Conpensation Law, chapter 386,
Hawaii Revi sed Statutes, the workers' conpensation system
adm ni stered by the DLIR is the exclusive mechani sm avail abl e
under Hawaii |aw by which an enpl oyee's cl ai magai nst an enpl oyer
for a work-related injury can be determ ned. Haw. Rev. Stat.

§ 386-5 (1985) ("excludes all other liability of the enployer to
t he enpl oyee"); see Coates v. Pacific Engineering, 71 Haw. 358
(1990) (Hawaii State Suprene Court upheld exclusivity of
Hawai 1 's workers' conpensation |aw as constitutional). Wen the
DLIR renders a deci sion concerning the conpensability of a

wor kers' conpensation claim we believe that the DLIR i s
"adj udi cating” the claimbecause it is acting in a quasi-judicial
capacity by determning "the legal rights, duties, and privileges
of specific persons,"” nanely the enployee and the enployer. QP
Op. Ltr. No. 90-40 at 10. See Haw. Rev. Stat. § 1-14 (1985)
("[Words of a law are generally to be understood in their nost
known and usual signification"). Thus, in our opinion, the
DLIR s decisions constitute "orders made in the adjudication of
cases" under section 92F-12(a)(2), Hawaii Revised Statutes.

Furt hernore, because the DLIR does conduct an infornal
hearing where there is a workers' conpensation claimin dispute
and because the DLIR nust assess a workers' conpensation claimin
accordance wth the standards set forth in chapter 386, Hawaii
Revi sed Statutes, and related adm nistrative rules, we believe
that the DLIRis "acting in a relatively formal proceeding 'in
which its decision is rendered upon a consideration of
statutorily or admnistratively defined standards.'" QP Op.

Ltr. No. 90-40 at 10; see Haw. Rev. Stat. 386-85 (1985)
(statutory presunptions in any DLIR proceedi ng for enforcenent of

a workers' conpensation claim; Haw. Rev. Stat. § 386-21 et seq.
(1985) (criteria for determ ning the conpensation to be provided

(..continued)

appropriate, to guide the interpretation of simlar U PA
provisions. See H Stand. Comm Rep. No. 342-88, 14th Leg., 1988
Reg. Sess., Haw. H. J. 969, 972 (1988). The comentary to section
2-101 of the Model Code explains that this section is "simlar in
general requirenment” to sections (a)(1), (2) and (3) of FO A

Model Code § 2-101 commentary at 10 (1980); see OP Op. Ltr. No.
90-40 at 5-6 (Dec. 31, 1990).

OP p. Ltr. No. 94-30



Sandra Roberts
December 30, 1994
Page 8

to a claimant). This bolsters our belief that the DLIR s

deci sions are "orders nmade in the adjudication of cases" under
the analysis we enployed in OP OQpinion Letter No. 90-40

(Dec. 31, 1990).

We reach our conclusion about the DLIR s deci sions
regardl ess of the fact that the DLIR s workers' conpensation
heari ngs are not contested case hearings under chapter 91, Hawai i
Revised Statutes. See OP Op. Ltr. No. 90-40 at 9-10. Notably,
t he Appeal s Board characterizes the DLIR s deci sion nmaking as an
"adj udi cati on" when concluding that "proceedi ngs before the
[DLIR] Director in which Chapter 386 matters are to be
adj udi cated are not contested cases,"” due to the fact that the
DLIR s decisions can be appealed only to the Appeals Board and
not to court. Salzman v. Ameron, Case No. AB 93-708 at 5 (Labor
and I ndustrial Relations Appeals Board, Septenber 8, 1994)
(enphasi s added).

To further determ ne whether the DLIR s decisions fal
wi thin the scope of section 92F-12(a)(2), Hawaii Revi sed
Statutes, follow ng rules of statutory construction, we refer to
authorities interpreting the identical statutory |anguage found
in section 552(a)(2)(A) of FOA that was cited previously. See
OP Op. Ltr. No. 90-40 (Dec. 31, 1990) (discusses how the Uniform
I nformation Practices Code section that was adopted as section
92F-12(a)(2), Hawaii Revised Statutes, is based on this simlar
FO A provision). Wth regard to this particular FO A provision
the Attorney Ceneral's Menorandum on the 1974 Amendnents to the
Freedom of Information Act ("1974 FO Amendnents Menoranduni')
states:

Both the adjective "final" in this
provi sion, and the qualifying phrase "made in
t he adj udi cation of cases" should be read to
apply to both "opinions" and "orders."

The (a)(2)(A) requirement of finality is
met when the opinion or order is "final" as
to the agency, that is, when the agency mnakes
a conclusive determnation of a matter. The
fact that the agency's deternination nay be
subject to review by another body does not
destroy this characteristic.
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1974 FO Anmendnents Menorandum at 19-20 (enphasis added). W
believe that the 1974 FO Anmendnents Menorandum s anal ysi s
concerning the finality of an order under this FO A requirenent
is relevant for determ ning when an order is "final" under
section 92F-12(a)(2), Hawaii Revised Statutes.

Regarding the finality of the DLIR s decision, section
386-86, Hawaii Revised Statutes, provides:

§386-87 Appeals to appellate board. (a) A
decision of the director shall be final and
concl usi ve between the parties, except as
provided in section 386-89, unless within
twenty days after a copy has been sent to
each party, either party appeals therefromto
the appellate board by filing a witten
notice of appeal with the appellate board or
t he departnent.

Haw. Rev. Stat. § 386-87 (1985). Section 386-89, Hawaii Revised
Statutes, provides that, in the absence of an appeal, the DLIR
may reopen a case within twenty days after providing the parties
with copies of the order. A case can be reopened in order to
permt the introduction of newly discovered evidence, and the
DLIR may thereafter render a revised decision.

Applying the analysis set forth in the 1974 FO Anmendnents
Menor andum we concl ude that once the tine period for reopening a
wor kers" conpensati on case has passed, the DLIR s decision is a
"final" order within the scope of section 92F-12(a)(2), Hawaii
Revi sed Statutes. At this time, the DLIR s decision is final on
the departnental |evel although the decision may be reviewed by
t he Appeals Board. Therefore, the DLIR nust make its decision
avai l abl e for public inspection and copying after twenty days
fromthe decision's issuance date, when the case can no | onger be
r eopened.

W note that the FO A s requirenent that an agency publish
final opinions and orders provides that the "agency may del ete
identifying details when it nmakes avail able or publishes an
opinion." 5 U S C § 552(a)(2) (1988). In contrast, the Hawaii
State Legislature provided that the categories of records |isted
in section 92F-12(a), Hawaii Revised Statutes, including final
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opi nions and orders in the adjudication of cases, nust be nade
open to the public "any provision to the contrary

notw thstanding." Haw. Rev. Stat. § 92F-12(a) (Supp. 1992).
Accordi ngly, under the express provisions of the UPA the DLIR
cannot segregate any information identifying the claimnt froma
deci sion before public disclosure, and nust nake the decision
avail abl e for public inspection and copying inits entirety. See
OP Op. Ltr. No. 89-8 (Nov. 20, 1989) (certified payroll records
nmust be nmade available in their entirety under section 92F-
12(a)(9), Hawaii Revised Statutes).

CONCLUSI ON

W find that the DLIR s decisions in workers' conpensation
cases are final "orders made in the adjudication of cases."
Therefore, under section 92F-12(a)(2), Hawaii Revised Statutes,
the DLIR nmust nake these decisions avail able for public
i nspection and copying after the tinme period during which a case
can be reopened, which is the twenty days after the decision is
sent to the parties, has passed. Under section 92F-12(a)(2),
Hawai i Revised Statutes, the DLIR cannot segregate any
information fromits decisions before public disclosure, and nust
di scl ose them upon request in their entirety.

| f you shoul d have any questions concerning this advisory
opinion letter, please do not hesitate to contact ne at 586-1403.

Very truly yours,

Lorna J. Loo
Staff Attorney
APPROVED:

Kat hl een A. Cal | aghan
Director

LJL: sc
C: Dayt on Nakanel ua, Director
Departnent of Labor and Industrial Relations

Frances Lum Deputy Attorney Ceneral
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Labor Divi sion

Sherri-Ann Loo, Deputy Attorney Ceneral
Enmpl oynent Rel ations Divi sion
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